
APPENDIX D 

SECRETARY OF STATE GUIDANCE CONSIDERATIONS 

It is considered that the following matters set out in the Secretary of State's 
Guidance have a bearing upon the application:

2.15 The 2003 Act enables licensing authorities and responsible 
authorities, through representations, to consider what constitutes 
public nuisance and what is appropriate to prevent it in terms of 
conditions attached to specific premises licences and club premises 
certificates. It is therefore important that in considering the promotion 
of this licensing objective, licensing authorities and responsible 
authorities focus on the effect of the licensable activities at the 
specific premises on persons living and working (including those 
carrying on business) in the area around the premises which may be 
disproportionate and unreasonable. The issues will mainly concern 
noise nuisance, light pollution, noxious smells and litter. 

2.16 Public nuisance is given a statutory meaning in many pieces of 
legislation. It is however not narrowly defined in the 2003 Act and 
retains its broad common law meaning. It may include in appropriate 
circumstances the reduction of the living and working amenity and 
environment of other persons living and working in the area of the 
licensed premises. Public nuisance may also arise as a result of the 
adverse effects of artificial light, dust, odour and insects or where its 
effect is prejudicial to health. 

2.21 Beyond the immediate area surrounding the premises, these are 
matters for the personal responsibility of individuals under the law. An 
individual who engages in anti-social behaviour is accountable in their 
own right. However, it would be perfectly reasonable for a licensing 
authority to impose a condition, following relevant representations, 
that requires the licence holder or club to place signs at the exits from 
the building encouraging patrons to be quiet until they leave the area, 
or that, if they wish to smoke, to do so at designated places on the 
premises instead of outside, and to respect the rights of people living 
nearby to a peaceful night. 

 
Late night refreshment
 
3.12 Schedule 2 to the 2003 Act provides a definition of what constitutes 

the provision of late night refreshment. It involves the supply of ‘hot 
food or hot drink’ between the hours of 23.00 and 05.00 to the public 
for consumption on or off the premises. It includes the supply of hot 
food or hot drink between those hours on premises to which the public 
has access. Under Schedule 2, food or drink is considered to be ‘hot’ 
if, before it is supplied, it has been heated on the premises or 



elsewhere for the purpose of enabling it to be consumed at a 
temperature above the ambient air temperature and at the time of 
supply it is above that temperature; or after it is supplied, may be 
heated on the premises for the purpose of enabling it to be consumed 
at a temperature above the ambient air temperature. 

3.13 Shops, stores and supermarkets selling only cold food and cold drink, 
whether it is immediately consumable or not, from 23.00 are not 
licensable as providing late night refreshment. The 2003 Act affects 
premises such as night cafés and takeaway food outlets where 
people may gather to purchase hot food or drink at any time from 
23.00 and until 05.00. In this case, supply takes place when the hot 
food or hot drink is given to the customer and not when payment is 
made. For example, supply takes place when a table meal is served 
in a restaurant or when a takeaway is handed to a customer over the 
counter. 

3.14 Some premises provide hot food or hot drink between 23.00 and 
05.00 by means of vending machines. The supply of hot drink by a 
vending machine is not a licensable activity and is exempt under the 
2003 Act provided the public have access to and can operate the 
machine without any involvement of the staff. 

3.15 However, this exemption does not apply to hot food. Premises 
supplying hot food for a charge by vending machine are licensable if 
the food has been heated on the premises, even though no staff on 
the premises may have been involved in the transaction. 

3.16 It is not expected that the provision of late night refreshment as a 
secondary activity in licensed premises open for other purposes such 
as public houses, cinemas or nightclubs or casinos should give rise to 
a need for significant additional conditions. 

3.17 The supply of hot drink which consists of or contains alcohol is 
exempt under the 2003 Act as late night refreshment because it is 
licensed by the provisions relating to the sale or supply of alcohol. 

3.18 The supply of hot food or hot drink free of charge is not a licensable 
activity. However, where any charge is made for either admission to 
the premises or for some other item in order to obtain the hot food or 
hot drink, this will not be regarded as “free of charge”. Supplies by a 
registered charity or anyone authorised by a registered charity are 
also exempt. 

3.19 Supplies made on moving vehicles (for example boats, trains or 
coaches) are also exempt. However supplies made from a vehicle 
which is permanently or temporarily parked, such as from a mobile 
takeaway van, are not exempt (see section 3.34 below for more detail 
on provisions for ‘Vessels, vehicles and moveable structures’). 



3.20 Supplies of hot food or hot drink from 23.00 are exempt from the 
provisions of the 2003 Act if there is no admission to the public to the 
premises involved and they are supplies to: 
• a member of a recognised club supplied by the club; 
• persons staying overnight in a hotel, guest house, lodging house, 

hostel, a caravan or camping site or any other premises whose 
main purpose is providing overnight accommodation; 

• an employee of a particular employer (for example in a staff 
canteen); 

• a person who is engaged in a particular profession or who follows a 
particular vocation (for example, a tradesman carrying out work at 
particular premises); 

• a guest of any of the above.

Determining actions that are appropriate for the promotion of the 
licensing objectives 

9.42 Licensing authorities are best placed to determine what actions are 
appropriate for the promotion of the licensing objectives in their areas. 
All licensing determinations should be considered on a case-by-case 
basis. They should take into account any representations or 
objections that have been received from responsible authorities or 
other persons, and representations made by the applicant or 
premises user as the case may be. 

9.43 The authority’s determination should be evidence-based, justified as 
being appropriate for the promotion of the licensing objectives and 
proportionate to what it is intended to achieve. 

9.44 Determination of whether an action or step is appropriate for the 
promotion of the licensing objectives requires an assessment of what 
action or step would be suitable to achieve that end. While this does 
not therefore require a licensing authority to decide that no lesser step 
will achieve the aim, the authority should aim to consider the potential 
burden that the condition would impose on the premises licence 
holder (such as the financial burden due to restrictions on licensable 
activities) as well as the potential benefit in terms of the promotion of 
the licensing objectives. However, it is imperative that the authority 
ensures that the factors which form the basis of its determination are 
limited to consideration of the promotion of the objectives and nothing 
outside those parameters. As with the consideration of licence 
variations, the licensing authority should consider wider issues such 
as other conditions already in place to mitigate potential negative 
impact on the promotion of the licensing objectives and the track 
record of the business. Further advice on determining what is 
appropriate when imposing conditions on a licence or certificate is 
provided in Chapter 10. The licensing authority is expected to come to 
its determination based on an assessment of the evidence on both 
the risks and benefits either for or against making the determination. 


